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Introduction

It is not easy to de ne what is meant by cultural diversity, to the
extent that it should not be considered that there is one single notion,
applicable in all cases, regardless of the particular eld in which it is
used or coined.  erefore, it is based on the notion of cultural diversity
(directly related to the idea of multiculturalism) which is used by
the UNESCO Convention on the Protection and Promotion of the
Diversity of Cultural Expressions of March 18, 2007. According to
Art.4, 1° cultural diversity refers to “ e manifold ways in which the
cultures of groups and societies nd expression.  ese expressions are
passed on within and among groups and societies”.

On November 2, 2001, at the 31st Conference of UNESCO, the
Universal Declaration on Cultural Diversity had previously been
adopted, whose Art. 1 states that cultural diversity is the common
heritage of mankind. Furthermore, cultural diversity widens the range
of options open to everyone; it is one of the roots of development,
understood not simply in terms of economic growth, but also as a
means to achieve a satisfactory intellectual, emotional, moral and
spiritual existence (Art. 3). And nally, it notes that the defence of
cultural diversity is an ethical imperative, inseparable from respect for
the dignity peof
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Moroccan Family Code and the Algerian Family Code is incompatible
with French public policy [12].

In both cases it was possible to apply Foreign law, corresponding to
the nationality of both spouses (Morocco), as two bilateral covenants
subscribed between France and Morocco and Algeria were in force,
and allowed the implementation of the common national law, despite
the entry into force of Regulation 1259/2000 on the law applicable to
the dissolution of the marriage.

On the other hand, the notion of public policy of proximity is used,
so0 that it is not accepted, for example, for the husband, of Moroccan
nationality and resident in France, to le for dissolution of marriage
under judicial supervision, if he could have requested it under grounds
of disagreement. is case is incompatible with public policy, given that
this person should have led for divorce under a form of dissolution
of marriage that exists in his national legislation and which is more
compatible with those existing under French Law.

Spanish case law uses public policy when it comes to the revocable
dissolution of marriage and, in particular, in a Judg. of the DGRN
(General Directorate of Registries and Notaries) of October 26, 2006,
it considers that this form of dissolution of marriage is incompatible
with public policy, because it violates the principle of stability of the
civil status of the person, as we are unable to nd out if the person is
divorced or not in this type of procedure for dissolution of marriage
(BOE of December 13, 2006).

Also note the interesting judgement of the Court of Barcelona,
dated April 6, 2000 (section 12), indicating that Moroccan Law is not
inconsistent with public policy, but other than that followed by the
Spanish legislature regarding the dissolution of marriage a er the
Law of 1981. e cases that were raised to the Spanish authorities in
which the Moroccan Family Code is applied are already numerous, in
accordance to the Art. 107 of the Civil Code, without being considered
that this is a regulation incompatible with the public policy.

On the contrary, the recent sentences of the Provincial High
Courts in Spain are a good example because they repeatedly consider
that there is no such incompatibility neither in the case of dissolution
of the marriage by the existence of disagreements (Art. 94-97 of the
Family Code) neither by the causation of damage to the woman (Art.
98 of the Family Code). ey are two di erent methods of dissolution
of the marriage provided in the current Family Code of Morocco [SAP
of Barcelona (section 12th), July 15" (n® 304/2013)].

However, the entry into force of the Regulation 1259/2010 has
changed this situation (see supra) by providing that, in case of absence
of choice of applicable law, the required law to the common nationality
of the spouse is applied in third place. Particularly, in this case, the
Spanish judicial authorities apply the Spanish law as the law of the
habitual residence [Art. 8, letter a)] [Provincial High Courts (SAP) of
Barcelona (section 12th), December, 30th (n?571/2014) and Provincial
High Courts (SAP) of Barcelona (section 12th), December, 11th (n°
1051/2013)].

e Art.8 of said Regulation provides that: “Applicable law in the
absence of a choice by the parties. In the absence of a choice pursuant
to Article 5, divorce and legal separation shall be subject to the law of
the State: (a) where the spouses are habitually resident at the time the
courtis seized; or, failing that (b) where the spouses were last habitually
resident, provided that the period of residence did not end more than
1 year before the court was seized, in so far as one of the spouses still

resides in that State at the time the court is seized; or, failing that (c)
of which both spouses are nationals at the time the court is seized; or,
failing that (d) where the court is seized”.

Concerning the so-called “consolation dowry” (mut

J Civil Legal Sci
ISSN: 2169-0170 JCLS, an open access journal

Volume 4 ¢ Issue 2 + 1000149


http://dx.doi.org/10.4172/2169-0170.1000149

Citation: de la Rosa GE (2015) Cultural Diversity and European Private International Law. J Civil Legal Sci 4: 149. d0i:10.4172/2169-0170.1000149

Page 4 of 6

21108), believes that Italian nationals who wish to transfer the child
taken in in kafala in Morocco to Italy may do so in accordance with the
said Directive (full text) in Rivista di Diritto Internazionale Privato e
Processuale, 2014, p. 144 ). It considers particularly that a resolution
would now be out of place as the circumstances related to the case
which led to the resource have changed.

Distribution of widow’s pension in the case of polygamy?

On the other hand, the issue of public policy has been also presented
when the wives of the deceased apply for the widow’s pension a er his
death in Spain. ey are cases that have been resolved in very disparate
ways by Tribunal Superior de Justicia (High Court of Justice) in Spain.
In this regards, we may quote cases in which the pension to both
widows is recognized (polygamous marriage), and other in which, on
the other hand, the second marriage is considered null and, therefore,
that pension could not be perceived.

In the rst sense suggested, speci cally, the STSJ (High Court of
Justice) of Galicia of April 2, 2002 (appeal no. 4795/1998) recognizes
the widow’s pension to both wives, of Senegalese nationality, of the
deceased, of the same nationality, by employing—clearly—the notion of
attenuate public policy. In particular, it is considered that public policy
exception must act in a less rigid form (according to the jurisprudence
of the Supreme Court) and, therefore, in the bene ts context of the
Social Security, it must be recognized the legal e ects resulting from the
marriage bond contracted abroad. However, the situation of polygamy
does not allow qualifying for the full widow’s pension for both widows,
but it proceeds to its distribution.

e STSJ of Madrid of July 29, 2002 (appeal no. 3180/2002)
also recognized the right of both widows of a Moroccan worker
to receive a percentage of widow’s pension. It was applicable the
Convention on social security between Spain and Morocco of
November 8, 1979 (BOE no. 245 of October 13, 1982). e Art. 23
provides that: “the widow’s pension caused by a Moroccan worker
will be distributed in equal parts and de nitively between those who
proved to be, according to the Moroccan legislation, bene ciaries of
said pension”.

However, the question of the concrete distribution of the pension
arises, which must be done according to the Spanish legislation, i.e.
calculated with respect to period of marital coexistence. And, in this
case, it is the 50% of the pension for each of the wives.

On the other hand, the STSJ of Catalonia, no. 5255/2003, of July
30, considers that, in the case of polygamous marriage contracted in
Gambia, only is treated as the spouse the wife who with the deceased
contracted the rst marriage. e polygamy referred to a substantial
element is rejected, which is considered of public policy, by deriving
directly from the Constitution and the human rights conventions. e
public policy model set out in the Constitution, as in the case of the
European cultural environment and in Christian-rooted, determines
the monogamy and none of the European Union countries accepts the
celebration of a polygamous marriage.

Finally, the STSJ of Valencia (no. 1821/2005) of June 6, 2005
adopts a similar position regarding the situation of two widows of
the deceased, who contracted arranged marriage in the municipality
of Tmixco (Mexican state of Morelos), without having been dissolved
his previous marriage.  erefore, the second marriage is null and
incompatible with public policy. It should be mentioned, in any event,
the incoherence of this argument, as the nullity of a second marriage
prevents the employment of the public policy exception to prevent

that having implications in the forum. We must only allege the public
policy when it is a valid relation, which cannot have implications in
the forum as it is in contradiction to the higher principles or values of
the regulation in a particular moment in time (present of the public

policy).

Final considerations and proposed interpretation: the
“Recognition method”

General considerations

e progressive recognition of cultural diversity within the
regulations and by international bodies (UNESCO) makes this
diversity a value that must also be taken into account by the PIL system
and it can lead to a renewal of regulation methods and techniques,
which can also represent a renewal of the function of this system of
rules. No longer does it only consist in giving a satisfactory response to
international private situations, but also to channel (through its speci ¢
techniques and tools) values prevailing in the international community
and ensuring the full e ectiveness of human rights.

Along with this, the present day society, and in particular within the
EU, has also evolved into a multicultural society in which people who
coexist have not all been socialized in the same territory, there are also
others who come from other territorial spaces and places in the world,
whose usual place of residence is within the said European society
[17].  erefore, multicultural spaces have been created in places where
previously there were only monolithic societies. s has forced us to
conduct a process of adapting the techniques and tools traditionally
used by the EU legislature to respond to such multicultural societies.

On the other hand, the foreign element may have become di use, to
the extent that many people born abroad have acquired the nationality
of the forum, but PIL questions still arise, and solutions must be
provided, being this a situation of change of national law [9]. Again,
European case law is proof of such modi cation of personal status and
of the need for the PIL system (European) to provide answers to such
questions, highlighting most notably the e orts of the German case law
cited above.

Now, another di erent question is that the successful
implementation of a foreign regulation is achieved in all cases, given
also the multiplicity of criteria that exist in each of the EU countries on
the judicial function, which is highlighted when we speak of the Private
International Law system [18]. To cite just a few examples, we should
note the di culties faced by the French authorities to determine the
content of foreign Law (especially in the legislation of Islamic countries)
and the ease with which German authorities apply it, for whom getting
to know the content of the foreign legislations of any of these countries
hasnodi culty, focusing the issue on nding innovative solutions that
allow granting a satisfactory solution in such cases.

On the other hand, we must quote the Belgian case, in which it has
been considered that the constitution of this State allows the formation
of di erent groups, which are on an equal footing, and, therefore, the
secular nature of the State is just another one in conjunction with the
religious outlook of the communities living therein (when compared
with the French case) and, thus, the religious factor is considered within
the regulation system, i.e. it has become internalized in the domestic
substantive regulations, the PIL therefore not having to be applied.

Finally, Spanish decisions highlight the important ignorance that
still exists on the content of such regulations and, in particular, on
the Law of Morocco, despite the proximity of the two countries, not
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right to equality is interpreted according to the (cultural) standards of
the Islamic law, it is understandable that these di erences have been
maintained, that they are present in the form in which the dissolution
of the marriage is conceived [20]. But this hasn’t stopped to include
new criteria that allow requesting the dissolution of the marriage to
both spouses through the same proceedings, and alleging the existence
of disagreements (Art. 97 FC).

On the other hand, if the Moroccan law is applied to the dissolution
of the marriage, the Spanish decision is recognized in said country
according to the Art. 128 of the family code. And, nally, in any case,
by stopping applying the foreign law, their speci cities in order can be
taken into consideration, for example, to promote the recognition of
a decision in the country of origin of the immigrant. It's necessary to
know the PIL system of said foreign country and to encourage, thus,
the intercultural communication between the regulations of origin and
those from the country of residence of the foreign immigrant.

So the lack of appeal to the public policy exception (and its use,
rather, as safeguard clause) allows the consultation of the foreign law—
even when the essential content of a fundamental right is at stake—
and the application when their contents are not incompatible with
the fundamental right, what happens in this case, due the fact that
the current regulation that provides the Family Code relation to the
dissolution of the marriage cannot be considered, it is incompatible
with the right to equality between man and woman.

erefore, the public policy becomes a safeguard clause, i.e. a limit
to the possibility that the forum accepts the cultural particularities or
speci cities of foreign law, because the sense in which said fundamental
right is regulated does not allow, not only in the regulation of the
forum, but in the international community. However, amere di erence
regarding the content of foreign Law does not justify stopping applying,
but it is necessary to know its interpretation to value what extent the
scope of the fundamental right can infringe. So there will be issues
which cannot be regulated by the indicated in a foreign law regarding
fundamental rights, but it is necessary to identify cclear, rstly, the
essential contents of the fundamental rights.

However, the rules of necessary application can be projected on the
private relationship (e.g. for the safeguard equality, understanding this
to be the equal legal valuation of the di erences), but, at the same time,
the foreign Law can be applied to safeguard or promote the cultural
identity, i.e. the free development of personality that, as is known,
constitutes the active dimension of the right to dignity (Art. 10 of the
Spanish Constitution), taking into consideration the speci cities of
the foreign law, in order to take place the recognition of the decision
made by the authorities of the forum in the country of origin of the
immigrant. And even when the action of public policy does not allow
the application of foreign Law claimed by the con ict-of-law rule.

For this reason, we must note that public policy has changed its role
when it is about regulating some of the rights related to the (cultural)
identity of the person. So, we must also note that public policy becomes
a proceeding which modulates the possibility of accepting the cultural
diversity, once the fundamental rights are not at stake, which constitute
mandatory material rules.

Conclusions

e Spanish system of Private I,
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