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PRUH UDGLFD0 0HJDO VFKRRIV ,VODP FDQ EH D VRXUFH RI PRGHUQLIN 7KHUH
LV KRZHYHU ViLO) GHEDIWH RYHU UMLKDG EHWZHHQ WIKRVH ZKR FRQULGHU IIKH
LQIHUSUHIDILRQ WR EH GDQJHURXV DQG WKRVH ZKR DUH LQ IDYRXURI LI > @

7KWV KDV JUDGXDNN EHFRPH D IRUPDO GHEDIH JLYHQ WKDH UKH
LQUHUSUHIDILRQ LV FRQULGHUHG IR EH QRY RQI\ QHFHWDUX EXIl IR DI LQIHQIV
DQG SXUSRVHV LQGLVSHQWDECH DV RI WKH  YHUVHV FRQIDLQHG LQ UKH
-RUDQ GHDILQJ ZLWK KH UXCHV RI /DZ PDQ\ DUH QR DSSILFDECH LQ RXU
ILPHV DV IKH KLWIRULFDO FRQIH[ IRU ZKLFK WKH\ ZHUH ZULWHQ QR (RQJHU
HILVIV

JRU KLV UHDVRQ IIKH ORQDUFK RI ORURFFR LWXHG D )DPL\ &RGH
ZUIK WKH FRQYLFILRQ WKDII ,VIDP JLYHV ZRPHQ D QXPEHU RI ULJKW 1R EH
UHIXODIHG DQG H[HUFLVHG EN\ WKHP 7KXV IIKH &RGH DGYRFDIHV LILKDG
ZKLFK DV VHHQ DERYH LV WKH LQWHUSUHIDILRQ RI IKH - RUDQ LQ IIKH FRQIH[W
RI PRGHUQ VRFLHIN\ DQG LIV GHPDQGY FRQIUDU\ WR SDWULDUFKDO KLHUDUFK\
DQG GHVLIQHG IR YDILGDIH DUIXPHQIV SUHVHQIN LQ VDFUHG OHIDOWHLIV > @

/INH RIKHU OXVILP FRXQUULHV ORURFFR DSS(LHV FIDWLFD) OXVILP (DZ
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iR SURPRIH HLIUDIHUULWRULDO UHFRIQLILRQ RIWKH 6SDQLVK  GHFLVLRQ LQ WKH
LPPLIUDQEY FRXQIU\ RIRULILQ > @
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UHFRJIQLVH WKH GRZU\ DIl SUHVHQI $QG ILQDUN\ SURRI RI WKH /DZ RI WKH
SHSXEILF RI ,UDQ D UHTXLUHPHQI RI IKH 6SDQLYK 6XSUHPH &RXUI ZDV
QRI SURYLGHG

,QDQ\ FDVH D FIDLP SHILILRQ IRU SD\PHQW RI iKH GRZU\ ZRX(G QRIl EH
FRYHUHG E\ DUILFOH | RI IKH &LYLO &RGH DV DFFRUGLQJ IR WKH ORURFFDQ
)DPL\ &RXUII Ll VKDN QRI EH FRQVLGHUHG DQ HITHFI Rl PDUULDJH EXN LV
UDIIKHU D UHTXLUHPHQW IRU IKH YDILG FHOHEUDILRQ RI WIKH PDUULDIH  ZLIKRXW
ZKLFK D PDUULDJIH LV LQYDILG 2Q WKH RWKHU KDQG LI WKH GRZU\ LV
FRQVLGHUHG WKURXJK WKH DSSOLFDILRQ RI DUILFOH ~ RI WKH &LYL0 &RGH IIKDI
LV DV DQ DVSHFIl LQFOXGHG LQ WKH SURSHUWN\ UHJLPH RI WKH PDUULDJH LW
ZRXIG QRW FRUUHVSRQG WR LIV PHDQLQJ LQ IKH ORURFFDQ /DZ ZKLFK
VIDIHV WKDI LIV YDOXH LV VAP ERILF DQG QR HFRQRPLF RU PDIIHULDO

)RU KLV UHDVRQ LW FDQ EH VDLG WKDII 3ULYDH ,QUHUQDILRQD0 /DZ GRHV
QRW \HIl KRIG WKH QHFHVWDU\ LQWIUXPHQIV IR URVSRQG IR TXHWILRQV UDLVHG
E\ IKH GRZU\ DV UHIXODIHG LQ IKH )DPLON &RGH )URP WiKH SHUVSHFILYH RI
IIKH 6SDQLVK VAVIHP RI 3ULYDIH ,QUHUQDILRQD0 /DZ WKH GRZU\ VKRX0G EH
FRQVLGHUHG D FRQGLILRQ IRU WKH YDOLG FHOHEUDWLRQ RI PDUULDIH ZKHQ
FHOHEUDWHG RQ 6SDQLVK VRLO LQ D 0HIDWO\ UHFRJIQLIHG UHILJLRXV IRUP DQG
LQ SDUILFX0DU XQGHU ,VODPLF IDWK > @ $QG LQ FDVHV ZKHUH D GHIHIDIHG
PDUULDJH KDV EHHQ FHOHEUDWHG DV VHLSXODWHG LQ WKH ORURFFDQ )DPL\
&RGH  DQG WKH ZRPDQ FIDLPV KHU GRZU\ EHIRUH WKH 6SDQLVK
DXWKRULWLHV D SRWLE(H FODVLILFDHLRQ RI WKH FDVH XQGHU WKH VAVIHP RI
3ULYDIH ,QUHUQDILRQDO /DZ LV WKDW RI GHEW ILQDQFLD0  7KH GHIHJDIHG
PDUULDJIH FRQVLWIV RQ WKH FHOHEUDWLRQ RI WKH PDUULDIH ZLIKRXW WKH
LQGLFDILRQ RI IKH GRZU\ DUl ,Q WKLVINSH RI PDUULDJHV IKH GRZU\ LV
FOHDUO\ D GHEW 1RU WKH KXVEDQG DQG D FUHGLW IRU IIKH ZLIH

Dissolution of marriage: Is this regulation incompatible with
public policy?

7KH UHIXODILRQ RI WKH GLWROXWLRQ RI PDUULDJH DFFRUGLQJ WR WKH
)DPLN\ &RGH PDLQIDLQV “TDUJHN  WKH UHILILRXV FRPSUHKHQULRQ RI
IDPLO\ DQG VRFLDO (LIH 7KLV LV IKH PDLQ UHDVRQ ZK\ VXFK FKDQJHV KDYH
QRWKDG D GHFLVLYH LPSDFIl RQ WKH XQGHUWIDQGLQJ RI WKH IXQFILRQ RI WKH
GLWRIXWLRQ RI PDUULDJIH LQ ORURFFDQ (DZ 7DIDT FRQVLVIV RI D XQLODIHUDO
GLWROXILRQ SUHVHQWHG EN\ RQH RI WKH VSRXVHV XVXDUO\ WKH KXVEDQG
JLYHQ WKDI LI WKH UHTXHVIF LV SUHVHQIHG EN WKH ZRPDQ VKH PXVIl ILUI VHHN
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PUKRXJIK WKLV GHFLVLRQ ZDV WIDNHQ EHIRUH WKH +DJXH &RQYHQILRQ RI

K 2FIREHU FDPH LQIR IRUFH UHJDUGLQJ FRPSHIHQFH 1IKH
DSSILFDE(H  (DZ  UHFRJQULRQ DQG  FRRSHUDILRQ LQ  SDUHQWDO
UHVSRQVLELILILHY ~ DQG  PHIKRGV Rl SURWIHFILRQ RI D FKLG  IKH

FRQUHTXHQFHV DUH WKH VDPH JLYHQ UKDV WKH WH[W DWRZV IRU UKH
FRPSHIHQW DXIKRULI\ IR DSSI\ WKHLU RZQ (HIWODILRQ DUI 7KDI LV IR
VD\ DIULEXILRQ RI FXWRG\ DQG YLVIDILRQ ULJKIV RI FKLGUHQ LV
GHIHUPLQHG XQGHU 6SDQLVK (DZ -++RZHYHU WKHUH LV IIKH SRWLELILI IR
DSSI\ RU FRQVLGHU LQ H[FHSILRQD) FOVHV WiKH 0DZ R1 DQRIKHU BIDIH ZKHUH
D VIURQJ OLQN H[LWV DUF QG

,Q DO\ FDVH 6SDQLK GHFLVIRQV JLYLQJ UWKH ORURFFDQ  IDIKHU
YLVUIDILRQ ULJKIV LQ WKH QHZ SIDFH RI KDELIXDO UHVLGHQFH RI WKH FKLOGUHQ
DIVHU WKH GLWROXIRQ RI D PDUUDIH ZRXIG QRW EH UHFRJIQLIHG LQ
ORURFFR  7DNLQJ LQIR DFFRXQN IKH URMH KD PHQ DQG ZRPHQ SID\
ZUIKLQ §KH IDPLI\ PDUULDIH DQG UHIDILRQV ZUIK FKLOGUHQ DFFRUGLQJ IR
IKH ORURFFDQ WWIHP RQI\ IKH IDIKHU FDQ EH DWIULEXIHG WKH ULJKI IR
YLVUI WKH FKLOGUHQ EXW DV UKLV LV §KH SHWRQ ZKR KRIGV SDUHQID!
DXWKRULIN WKDIl ULJKW FDQQRI EH 0LPLIHG RU LPSHGHG H[FHSI LQ FDVHV RI
GHSULYDILRQ RI SDUHQID) ULIKIV - ZLID\D

7KLV SHIXIDILRQ PD\ EH FRQVLGHUHG LQFRPSDILEH ZLIK 6SDQLVK
SXEILF RUGHU JLYHQ WKDW SDUHQUIDO DXIIKRULIN RYHU D FKLIG LV QRI JLYHQ IR
IIKH PRIKHU IRU IKH VLPSOH IDFW IKDIf VKH LV D ZRPDQ VHH EHIRZ ,Q VXFK
FDVHV. ORURFFDQ 0DZ FHDVHV IR EH DSSOLHG WR UHJX(DIH WKH SHUVRQDO
HITHFIV RI WKH GLWROXHWLRQ RI PDUULDJIH UHIDILQJ WR FKLOGUHQ DQG LQ LIV
DEVHQFH 6SDQLVK (DZ LV WR EH DSSOLHG ZLWK WKH FRQVHTXHQW (LPLIDILRQV
ZKHQ UHFRJIQUILRQ RI iKH GHFLVLRQ LV UHTXHWIHG LQ ORURFFR

)RU DI RI IKHVH UHDVRQV LI ZRX0G EH SRVVLECH IR IDNH LQWR DFFRXQH IKH
ORURFFDQ 0DZ DV WKLV LV UKH QDWLRQDILIN Rl PRW RI WKH IDPLO\
PHPEHW  DQG DIWULEXHH YLVLIDILRQ ULJKW DFFRUGLQJ IR ORURFFDQ
(HJLVODILRQ DQG HYHQ KDGDQD $V VHHQ DERYH DUILFH RI WKH )DPL\
&RGH VIDIIHV WKDW KDGDQD VKD EH DZDUGHG ILUVIl R iKH PRIKHU IIKHQ IR
IIKH IDIIKHU WKHQ R WKH PDHHUQD0 JUDQGPRIKHU RIWKH FKLIG , 1 KLV LV QR
SRWLEOH WIKH FRXUIl VKDO0 GHFLGH IR DZDUG FXVIRG\ IR WKH PRW TXDILILHG
RI'WKH FKLOG V UHIDILYHV LQ OLIKW RI ZKDW ZRX0G VHUYH WKH LQWHUHVIV RI TIKH
FKLOG +DGDQD LV WKHUHIRUH D ULJKW DIMULEXIHG VIR IKH ORURFFDQ ZRPDQ

PRIKHU E\ 0DZ IURP IIKH PRPHQW D FKLIG LV ERUQ ZLIKRXH QHFHWLIN RI
DQ\ GHFUDUDILYH RU FRQVILIXWLYH DF

= KLOH LW LV QHFHVVDUN IIKDI IKH SHUVRQ KROGLQJ IIKH ULJKW PHHIV D VHULHV
RI FRQGLILRQV WKHVH FRQGLILRQV DUH FRQVLGHUHG IR KDYH EHHQ PHI H[FHSH
ZKHQ D VSHFLILF FDVH LV EURXJKN EHIRUH IKH FRXUIV WR GHSULYH IKH PRIIKHU
RI'KHU ULJKW 7KXV WKH PRIKHU GRHV QRIl KDYH SDUHQIDO ULJKIV RYHU WKH
FKLG WXV IXDUGLDQVKLS DQG LI LV WKH IDIKHU ZKR LV IIKH FKLOGV WXHRU DQG
(HJDO0 UHSUHVHQUDWLYH XQULO iKH FKLOG FRPHV RIDJH DW  DFFRUGLQJ IR lIKH
QHZ &RGH  7KHUHIRUH IIKH IDHKHU FDQ SURKLELN WKH PRIIKHU PRYLQJ IIKH
FKLG IURP IIKHLU KDELWXD0 SIDFH RI UHVLGHQFH WKH UHVLGHQFH RI IIKH FKLIG
LI VXFK D PRYH ZRX0G PHDQ KDV IKH IDWKHU 0RVHV WKH DELOLIN IR FRQWURO
DQG VXSHUYLVH DV VILSXODHHG LQ IKH ZL0D\D

5HIDUGLQJ WIKH DNRFDILRQ RI IIKH ULJKH IR KDGDQD QHLIKHU IIKH PDQ QRU
IKH ZRPDQ LV REILIHG IR IRWRZ IKH ,VDPLF UHLLJLRQ DFFRUGLQJ IR IKH
ODILNL 6FKRR) EXII IKHUH LV D VIULFI REOLIDILRQ RQ WKH SDUI RI IKH PDQ LI
KH LV DZDUGHG IIKH ULJKH IR EH DWLVIHG E\ D ZRPDQ LQ IIKH FDUH RI IIKH
FKLOG LQ WKRVH IDVNV ZKHUH KH 0DFNV H[SHULHQFH RU IRU ZKLFK KH KDV QR
SDILHQFH HVSHFLDIN LI IIKH FKLOG LV YHUN \RXQJ 7KH VLUXDILRQ VIDIHG
DERYH FRXG RQI\ FRPH DERX LQ FDVHV ZKHUH FXWIRG\ FRUUHVSRQGY iR D
PDQ ZKR LV QRI IKH PRIKH$V KXVEDQG DV ORURFFDQ ZRPHQ FDQ RQI\
PDUU\ OXVILP PHQ

JLQDION\  FKWG YLVUIDILRQ FRPHV XQGHU DUILF(H RQZDUGY RI WKH
)DPLN\ &RGH PDLQIN HIKURXJIK WKH UDILILFDHLRQ EN UKH NXGJH RI WKH
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DJUHHPHQW UHDFKHG EN HKH FKLOGV SDUHQIV SV VHHQ WKH )& IRUHVHHV IIKDW
IIKH SDUHQIV ZL00 EH DEOH iR UHDFK DQ DJIUHHPHQI RYHU YLVLIDILRQ ULJKIV
OLNHZLVH LIl LV WR EH EHOLHYHG WKDW WKH\ ZL00 DIJUHH RQ WKH ULJKII IR KDGDQD
LQ WKRVH FDVHV ZKHUH IIKH SHWRQ ZKR LV ILUVIl FDWHG XSRQ WR H[HUFLVH lIKLV
ULJKW WKH PRIKHU KDQGV L RYHU WR WKH SHRS(H UHFRJIQLJHG XQGHU liKH
(HJLVODWLRQ DV KDYLQJ DFFHW IR WKLV ULJKW DV FRX0G EH WKH FDVH RI liKH
IDHKHU

SV VHHQ DERYH LI #KH UHIXIDILRQ LQ TXHVILRQ LV EHILHYHG IR JR DIDLQVI
SXEILF RUGHU WIKH DXIKRULILHV ZL0) FHDVH IR DSSI\ ORURFFDQ IHILVIDILRQ LQ
IDYRU RI 6SDQLVK DZ ZLIK WKH GLYDGYDQIDJHV KLV ZL0 SRVH ZKHQ
DSSURYD! RI WKH 6SDQLVK GHFLVLRQ LV UHTXHVIHG LQ ORURFFR ,Q IKHVH
FDVHV Lif LV SRWLEOH IR DSSON iKHo UHFRIQLILRQ PHIKRG' FRQULVILQJ LQ IIKH
FRQULGHUDILRQ RI ERIK VLIXDILRQV UHIDILQJ WR WKH IDLUQHW RI WKH FDVH
FRQVILIXILRQ LQ WKH DRUXP RI UKH HLPLQDILRQ RI GLILFXOILHY
FRQFHUQLQJ IKH UHFRIQUILRQ DQG HQIRUFHPHQI RI IRUHLIQ IXGIPHQIV RU
IKH DSSOLFDILRQ RI IRUHLIQ IDZ ZLIK KH DLP RI UHFRIQL]LQJ WKH GHFLVLRQ
LQ KH IHPDCH ORURFFDQ LP PLIUDQIEV FRXQIU RI RULJLQ

7KH 6SDQLVK (HIDO SUDFILILRQHU FDQ FRQULGHU IKH )DPLIN &RGH ZKHQ
DWLIQLQJ KDGDQD LQ 6SDLQ JLYHQ UIKDI RIKHUZLVH IIKH GHFLVLRQ ZRX0G QRII
EH UHFRJQLJHG LQ ORURFFR 7KH LQWILIXWRQ RI ©SDIULD SRIHWDG!
SDUHQIDO ULJKIV  GRHV QRN H[LVH LQ ORURFFR DQG LV WKHUHIRUH QRI
UHFRIQLIHG XQGHU ORURFFDQ IDZ +RZHYHU IIKH UHIXIDILRQ FRQIDLQHG LQ
IKH )DPLO\ &RGH FRXIG EH FRQU.GHUHG IR JR DIDLQVI KH IXQGDPHQID
ULJKW RI HTXDOLI\ EHIZHHQ D PDQ DQG D ZRPDQ ZUIKLQ #KH IDPLO\ LQVRIDU
DV ZWDAD VSHFLILFDO\ OHJD0 UHSUHVHQUDILRQ RYHU FKLOGUHQ EHIRQJV IR
IKH IDIKHU DQG QRI WKH PRIKHU H[FHSH LQ H[FHSILRQDO FOVHV DV DUH HKH
ULJIKIV IR GHFLGH RQ KDELYXD) SIDFH RI UHVLGHQFH DQG WiKH RECLIDILRQ IR
DILPRQ\

7KH LGHD RI SURIHFILRQ DFFRUGLQJ WR ZLID\D DQG KDGDQD LV GLITHUHQW
IIKDQ KD FRQVLGHUHG XQGHU 6SDQLVK 0DZ 7KHVH FXOIXUDO SDUNLFXODULILHV
PXW EH IDNHQ LQIR DFFRXQW ZKHQ WUNLQJ IR HVIDEOLVK D UHIDHLRQVKLS RI
IDPL\ DZ LQ WKH )RUXP HVSHFLDI\ ZKHQ W\LQJ WR IRVIHU 6SDQLVK
ORURFFDQ UHIDILRQVKLSV ,1 WKH UHFRJQUILRQ PHIKRG LV DSSILHG WR IIKH
DIMULEXHLRQ RI FXVIRG\ DQG YLVLIDWLRQ ULJKIV RI ORURFFDQV ZKR DSS0\
IRU WKH GLWROXWLRQ RI WKHLW PDUUDJH LQ 6SDLQ 1IKH XQIDLU RXHWFRPH
ZKLFK LPSHGHV VSDHLD0 FRQILQXUN\ RI WIKH LQGLYLGXD&V (LYHV LQ WKHLU
FRXQIULHV RI RULJLQ FRXIG EH DYRLGHG

,Q WKLV ZD\ WKH FRQILQXLIN RI 0LIH RI IKH SHRS(H ZKR PLIUDIH ZL00 QR
EH EURNHQ VR WKDW WKH KDGDQD RI WKH IHPDH ORURFFDQ LPPLIUDQH
FRX0G EH UHFRJIQLJHG ZKHQ VKH HIUDYHWV IR ORURFFR ZLIK KHU FKLIGUHQ
JLQDION\ DQG LQ DQ\ FDVH DUNLFOH RI'IKH 6SDQLVK &LYLO &RGH LV iR EH
DSSILHG DV DQ LPSHUDILYH PDHHULD0 QRUP DQG DV VXFK SDUHQWDO ULJKIV
DUH WR EH VKDUHG EHIZHHQ ERWK SDUHQIV LQ 6SDLQ XQOHVV WKHUH LV FDXVH
IR UHYRNH LW ZKLFK PXW EH GHFLGHG E\ WIKH FRXUIV

Conclusions

7KH 6SDQLVK VAVIHP RI 3ULYDIH ,QIHUQDILRQDO /DZ LV IR VHUYH DV D
FRPPXQLFDILRQ FKDQQH) EHIZHHQ (HILVIDILRQV ZKLFK DUH EHILQQLQJ IR
FRLQFLGH GXH IR IKH QHZ SULYDIH LQUHUQDILRQDO VLIXDILRQV IDNLQJ SUDFH
1Q DV D QHZ IRVHLIQ SRSXIDILRQ EHJLQV IR VHIICH LQ SDUILFXIDU ZKHQ Li
FRPH/ IR IHPDH ORURFFDQ LPPLIUDQIV ,Q WKHVH FDVHV ORURFFDQ
IDPLO\ 0DZ PD\ EH DSSUHG RU FRQUGHUHG E\ IKH 6SDQLVK DXIKRULILHY
IDYRXULQJ KXV IKH UHFRIQUILRQ RI GHFLVLRQV IDNHQ LQ ORURFFR

JLQDION DV SDUN RI IIKH JUDGXD0 IRUPDILRQ RI PXOILFXOIXUDO VRFLHILHY
IIKH XQGHUWDQGLQJ RI WKH URCH RI SXENLF SRILF\ LV FKDQJLQJ WR IIKH H[WHQH
IIKDW Lif DRIV RQFH WKH FRQUHQI RI WKH IRUHLIQ 0DZ LV DSSDUHQW DQ DFHLRQ LQ
DGYDQFH RI SXEOLF SROLF\ FDQQRI EH FRQVLGHUHG ~ GLVPLWLQJ DSSILFDILRQ
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